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ABSTRACT 

The impact of lowered age of aajority on higher 
education is discussed in this report. After reviewing the concept of 
isajority and related principles of constitutional lav, four areas of 
possible inpact are considered. The first section deals with the 
deteriination of financial need l^or the independent adult student, 
the second with the question of nonresident tuition, and the third 
with the iapac^ of a reduced aqe of aajority on required doraitory 
residence. These three areas involye significant issues in financing 
higher education. The fourth section reviews a variety of legal 
contracts between institutions and their students that aay also be 
affected by the lower age of aajority. Exaaples include contracting 
with adult students, notifying parents when a student is in academic 
difficulty, and obtaining parental consent for medical treatment. 
(Author) 
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FOREWORD 

It is doubtful that even the proponents of the Twenf -sixth Amendment 
appreciated the far reaching impact of its enactment. The amcndmem itself 
simply extended the franchise in national elections to all citizens over the age 
of eighteen, but it has triggered a wholesale revision of state I s affecting 
nearly every a^poct o'' ^ga! majority. Although varying somewhat from state 
to state, one very important affected area is that involvings wide r^nge of 
institutional policies in our colleges and universities. ^ 

To help administrators and others better understand the changing legal ' 
context within which present institutional policies must be revaluated, the 
A:;sociati:jn of Ameiican Colleges invited David |. Hanson to review the effect 
of these statutory changes on higher education. Beginning with a **mini- 
lesson" on constitutional law, Mr. Hanson has explored the possible impact of 
18 year-old adult status on parental responsibility and the evaluation of 
financial need, residency status and out-ov-state tuition, reqi'ired residence 
hall living, and a variety of other institutional policies. Though he tccognizes 
that recent changes in the law may give rise to a number of philosophical, 
political, and social policy questions. Mr. Hanson has focused his inquiry on 
the legal issues currently involved and the possible future trends in the law as 
eviaenced by recent court decisions. 

Mr. Hanson is Assistant Chancellor and Legal Counsel for the UriversiTy of 
Wisconsin-Madison, and an active member of the National Association of 
College and Jhive.siLV Attorneys. He has had extensive experience in the 
field of higher educational law. 

\^ Air,xftr\r^ (>^f ^\^\^ rroipct Mr HriPNon was assisted bv an ;iHvisorv t^isk 
force which included: Howard R. Bowen, R. Stanton Avery Professor of 
Economics and Education, Claremont University Center; Peggy Heim, 
Associate Director, National Center for Higher Education Management 
Systems; John S. Hoy, Vice Chancellor for Student Affairs, University of 
California-Irvine; Maurice B. Mitchell, Chancellor. University of Denver; 
lames M. Moudy, Chancellor, Texas Christian University; Robert O'Neil, Vice 
President tor Academic Affairs, University of Cincinna^t{ George N. Rains- 
ford, President, Kalama/oo College; Richard D. Stine, Director of Under- 
graduate Programs, Wright Institute; Elden T. Smith and john W. Gillis, 
Executive Associates, Association of American Colleges. Financial support for 
the study was provided by the Arthur Vining Davis Foundations, Lilly Eti- 
dowment, Inc., and the Association of American Colleges Special Fund. 

ffederic W. Ness 
^ Prcsioent 

Association of American Colleges 
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INTRODUCTION 

This monograph is written for the layman. It is meant to trigger questions 
about and reexamination oC, institutional policies as much as it is to inform* 
To the extent that generalizations have been drawn^ precision has had to 
suffer; to the extent that simplification of issues has occurred, sophistication 
has suffered* What follows is no substitute for careful, focused legal research 
and advice in response to particular ci|;cumstance!i on each campus. Moreover^ ' 
much of what is said will give little comfort to thoss who would ask for 
certainty; the sole assurance that can be given is that many college regulations 
and policies will be subject to continuing judicial scrutiny because of the 
amounts of money involved and the fact that some individuals are preferred 
over others (or derive greater benefits) from those regulations. 

Further, whatever the precise legal consequences of the reduced age of * 
majority, it may well be that the social and political ramifications will have 
far greater impact If adult students perceive that they are not being treated 
as adults, or that their social opportunities are circumscribed rather than 
broadened by virtue of their student status, one may anticipate pressure for 
change* Such political, social and psvchological consequences are obviously^ 
beyond the scope of this monograph. 

The reader will find that a number of the issues raised are not directly 
related to the age of majority in a legal sense. For example, this appears to be 
the case with the question of who is an independent student for the purpose 
of financial aid and hpw we mediSiJire independence. These issues are, however, 
traditionally associated with age of majority. Furthermore, these issues must 
be understpod in assessing the legal impact of the lowered age of majority. 
^ The author has relied upon footnotes to elaborate and substantiate various 

assimilate the main arguments without unnecessary diversion and at the same 
time to provide additional information and references for college or uni- 
versity legal counsel or others interested in pursuing particular qu stions in 
greater detail. 

After discussing the concept of majority and related principles of consti- 
tutional law, four areas of possible impact will be considered. The first 
section deals with the deteimination ot financial need for the independent 
adult student, the second with the question of non-resident tuition, and the 
third with the impact of a reduced age of majority on required dormitor/ 
residence. These tliree areas involve significant issues in financing higher edu- 
cation. The fourth section reviev/s a variety of legal contacts between institu- 
tions and their students which may also be affected by the lowered age of 
majority. Examples include contracting with the adult student, notifying 
parents when a student is in academic difficulty, and obtaining parental con- 
sent for medical treatment. 

The author, who is project director for the association of American 
Colleges* research project on Higher Education and Majority at Age 18, is 



indebted to AAC tor its piticnce, support and assistance, particularly to Dr. 
|ohn Gillis, executive associate at the Association, and to Mrs. Marti Patchell 
who provided substantial editorial assistance. Messrs. Charles F. Parthuni Jll, 
and I jseph P. Zekas, two University of Wisconsin law students, contributed 
their ideas and invaluable research assistance. Tho author would aiso Mke fo 
thank the many college officials who lOok the lime to provide their thoughts 
^nd perceptions in the survey which wa^ a par ^ of this study. - 

♦ • 

D^vid J . Hanson 

Madison, Wisconsin . ' 

February, 1975 
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THE CONCEPT OF MAJORIT / 



The Twenty-sixth Amendment to/he United States Cohstitutioti, pas>ed 
by Congress in March of 1971 anJ ratified four months later, ^ appeared to be 
of limited scopt at the time of its introduction. It simply provided that 
"I t) he right of citi2ens of the United States, v ho are 18 years of age or older, 
to vote shall not be denied or abridged by t Unites* States or any State on 
account of age."^ However, the pressures an * the reasoning which led to the 
adoption of that amendment also led to revision of the age of majority in 
forty^four states.^ Adoption of the amendme/it enfranchised approximately 
11.3 million individual voters between the ages of 18 and 21. Two states, 
%orgja and Kentucky, had previously legislated changes in their age of 
majority.^ Concurrent with or closely following, the adoption of the amend- 
ment, forty-two additional states reduced the legal age of majority in one or 
more respects,^ 

Majority is not a concept of general application. Age limitations have 
previously been fixed on such rights and privileges tne ability to make 
legally binding contracts, many without parental consent, consent to medical 
treatment, own property, engage ;n certain occupations, vote, and consume 
alcoholic beverages. These restrictions have commonly been set by specific 
s^ate statutes, although several states have established them by state constitu- 
tional provisions. Similarly, j\ate statutes set varying criminal penalties based 
on the age of the offender. The age of majority with respect to these and 
other privileges was highly variable both within and among the states even 
before approval of the Twenty-sixth Amendment and the concurrent changes 
in state laws. For example, state would commonly set different minimum 
• age requirements for the related undertakings of obtaining a driver's license, 
V purchasing a vehicle m one's own name, ana conuacung tor auiumootie 
insurance. Similarly, a state might set one age at which a person might marry 
without parental consent, yet retain another at which a person could give 
consent for medical treatment; a woman might b«; permitted to marry at age 
18, but not obtain medical treatment for either herself or her child without, 
the consent of her parents until age 21. 

It was upon thi^ frequently inconsistent structure that the legislative 
changes following the adoption of the Twenty-sixth Amendment were super- 
imposed, usually by reducing the age of majority for most purposes from 21 
to 18 or 19. Each of the forty-four states which have reduced the age of 
majority in their jurisdictions have done so within the framework of their 
own l^^r legislative and constitutional enactments. The method of change 
has fallowed ont of three models. In a number of states, the statutory defini- 
tion ^^f such terms as ^'majority,'* "minority,*' "adult/* and *'child** were 
altered in order to change all relevant age restrictions.^ A second method also 
involved n.ftefining these terms, but specifically listed the statutes and subject 
areas affected by such changes. The third method individually amended each 
statute in which the legisLiture wished to change the age of majority.^ The 
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latter two approaches allowed state legislators to address particular issues 
separately. A legislature 'tiight generally reduce the age of majority to 18 
{e.g., making contracts, owning property, and giving consent for medical 
Yreaiment), but continue to insist that 19, 20, or 21 was the appropriate age / 
for the purchase and consumption of liquor, marriage without parental con* 
ient, or similar matteri^ 

As' a. result, little improvement in uniformity has resulted from legislative 
consideration of the age of majority following the Twenty-sixth Amendment 
Many states retain differing minimum ages, depending upon the particular 
rights mvolved. Furthermore, states hav^ not been consistent in selecting a 
new age of majoritv ; although ag^ 18 is most common, several states have set 
their new age of majority at 19.^^ Indeed, if any generalizations are possible. 
It may be tnat inconsistency among jurisdictions is more likely tharj not 
follow recent legislative changes. 

No particular purpose would be served by reviewing in detail the laws of 
all fifty states; however, one can generalize that wholesale changes have 
occurred lowering the age of majority in nearly every state for a wide variety 
of purposes, usually including the right to ovn property, make contracts, and 
be treated generally as an adult in the couits. A significant proportion of 
theie new adults are currently enrolled in institutions of higher education.^ ^ 
These students enter into 'contractual agreements with institutions which 
• involve not only educational and social relations, but also a variety of signifi- 
cant legal interactions. The assessment of financial need in apportioning 
student aids, determination of residency for purposes of assessing tuition, 
provision of medical treatment, and the enforcement of regulations once 
justified by the doctrine of in loco parentis may all be threatened by the 
change in the legal status of the student from "child" to "adult,'' a conse- 
quence of the lowered age of majority. However, there is little evidence 
that the state legislators who adopted these changes foresaw the effects on 
higher education of either the adoption of the Twenty-sixth Amendment or 
tht* looiMated changes in the age qf majority. The task of recognizing the 
import of these changes and mtegrating them into institutions ot nigher 
education must then fall to the college and university officials, or, where they 
are unsuccessful, to the courts. 
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AN OVERVIEW OF CONSTITUTIONAL ISSUES 



for most of their history, educational institutions, both public and 
private, have been reasonably free from Judicial scrutiny of their internal 
policies. Indeed, until recently, educational practices which are unthinkable 
by today's legal pnnciples were, blithely approved by the courts as within the 
'discretion of administrators and governing boards. However , following World 
War II, the couits became increasingly involved in evaluating the legality of 
educational policies. In part, the impetus to this judiciallntervention was the 
Fourteenth Amendment's prohibition against racial ^segregation: While 
initially resolved by examining state statute^,^^ courts increasingly were 
compelled to examine racially neutral college regulations which had tlio effect 
of continuing past segregation.^* Subsequently, the need for judicial protec- 
tion^of faculty members' constitutional rights further intruded the courts in 
the ^area of college policies.^ ^ Other important changes occurred in the 
internal structure of the colleges and universities. One important development 
was the increased age of post-War college students, a product of both veterans 
benefits and the growth of graduate study. Furthermore, the increased size of 
educational institutioris decreased the familiarity among students, faculty and 
administrators which previously facilitated non-judicial resolution of disputes. 
For these and other reasons, there has been an obWvable increase in the 
amount ot litigation, and the courts are now very much involved in reviewing 
college and university actions.^^ 

The precise nature of the relationship between thu college and its students 
is not yet settled. In two cases recently decided by thle United States Supreme 
Court, actions by a college to restrict on-camqfus political activity by 
students,^? and disciplinary sanctions against a student responsible for an 
ailegeaiy ^ oosc^ne puoiication*'' were found to be unconstitutional, fcven 
so, in both cases the Court indicated that students, especially minor students, 
might con^>titutionallv be subjected to more restrictive standards of conduct 
than non-students of the same agc}^ Further complicaling the analysis is the 
fact that the courts have only recently begun to exahiine institutional rules in 
the context that most college and university students are now legal adults. 

Generally, challenges to college and university regulations under the 
United States Constitution^^ will be brought under the aegis of the Four- 
teenth Amendment. Under the Fourteenth Amendment, a statute or regula^ 
.tion may be challenged under either of two theories: first, that the statute or 
regulation violates due process of law\ or second, that it denies the equal 
protection of the taws. A brief review of the controlling principles involved in 
due process and equal protection arguments will assist the reader in under- 
standing objections v/hich.may be raised against university policies which 
relate to age of majority. However, before the issues of due processor equal 
protection can be considered, the ccjnstitutional requirement of state action 
must be examined. 



THE REQUIREMENT OF STATE ACTION 

In order to ciainvthe constitutional right to due process and equal protec- 
tion under the Fourteenth Amendment, a plaintiff must demonstrate that 
their denial has resulted from action taken by a governmental or quasi* 
governmental body.^^ This requirem^t is set forth in the Fourteenth 
Amendment as follows: ''Nor shM^atiy State deprive any person of life, 
liberty, or property, without du^ process of taw; nor deny to any person 
within its jurlsdictidri^the equal protection of the liiws,"^^ Normally, the acts 
o\ public colleges and university officials will fall within the bounds of s/a/^ 
(Ktion. 

Uy private institutions ihe situation is less clear. Certain acts of private 
college or university officials may constitute state action under the Four- 
teenth Amenoment if it can be shown that the acts themselves or the institu- 
tions manifest a significant degifee of state involvement. The quantum of state 
involvement required is unclear. The mere licensing or incorporation of a 
private institution by a state does not make the acts of the institution state 
action.^^ Nor does ttje tact that a governmental agency is engaged in 
activities similar to tho^e performed- by the private institution requires find- 
ing of state action.^"* However, conduct that is formally private may become 
so entwined with governmental policies oj so impregnated with governmental 
character as to become subject to the limitations of the Fourteenth Amend- . 
ment.^^ If a private institution undertakes the performance of a public func- 
tion, and then acts in a fashion inconsistent with constitutional guarantees, a' 
court might rule that the private college is subject to Fourteenth Amendment 
constraints under the state action doctrine. For example, if a private institu- 
tion required all of its students to live in college-operated on-oampu5 resi- 
dence* halls, but forbade members of a religious group trom distributing litera- 
ture in these residences, such a situation might involve state action and thus 
enable the court to examine the constitutionality. of the prohibition under 
the First and Fourteenth Amendments.^^ 

The precise outlines of the state action concept are not fixed: The" obvious 
reluctance ot the courts to impose constitutional limitations on private insti- 
tutions has resulted in a body of law far too complex for detailed discussion 
here.^^ It is fair to say that state-supported public university functions and 
some private college activities may involve a sufficient degree of state action 
to subject college officials and their acts to constitutional scrutiny under the 
Fourteenth Amendment.^^ 

THE PROTECTION OF THE DUE PROCESS CLAUSE 

When a person has an interest which is identified as involving his of her 
•'liberty'' or "property** rightist, the state (or a person or organization acting 
for the slate) may not limit or withhold that interest unless it affords due 
process of law. As college administrators are now keenly aware, interests of 
liberty and property are involved in student disciplinary decisions^^ and in 
questions of faculty retention. Furthermore, the argument that education 
is a privilege and hence that a student has no right to enroll in, or attend, a 
college or university does not relieve institutions from respecting constitu- 
tional guarantees.^^ 
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What is due proc^^ss? The concept h flexible, and \i% requirements wiL( vary- 
with the particMlar circumstances in which a case arise^l In disciplinary or 
criminal -.ases, there are usually a number of elements: A person may not be 
penalized unless he or she (1) violates^ an existing rule, sutute, or ordinance 
which is (2) written in clear and understandable terms, and (3) duly enacted 
by a proper legislative body; the finding of the violat'on (4) ifnust be b^^n 
impartial forum (5) only after the accused has received adequate notice of the 
violation charged, and boen given an opportunity to present a defense. These 
are the procedural protections of the Due Process Clause. A person may also 
challenge the substance of a regulation or law under the Due Process Clause; 
when the substance is challenged, a regulation will be held invalid only if it 
bears no reasonable relationship to a legitimate governmental purpose and 
hence i5» arbitrary or capricious. Thus there are two substantive arguments a 
person can bring againf^t a regulation under the Due Process Clause: first, that 
the regulation was not enacted for a legitimate governmental purpose, or 
second, that the mean^ adopted to advance that purpose are not rational. \ 

A recent development has been the emergence of the irrebuttable pre* 
sumption doctrine, a procedural defect which invalidates regulations which 
deprive persons of^'the opportunity to explore the facts established by the 
presumption. Where such an irrebuttable presumption adversely affects 
fundamental Mi^hti it will be carefully analyi 1.^^ A recent example of an 
irrebuttable presun^ption case involved maternity leaves. A school board regu- 
lation required pregnant teachers to\ taiie a leave after a certain stage of 
pregnancy. The Slipreme Court h' ^the regulation unconstitutional, as it 
created an irrebuttable presumptior. vhich did not provide the teacher the,; 
opportunity to demonstrate a continued capacity to f^ich.^^ Many regula* 
tions create such irrebuttable presumptions. Becauw the irrebuttable pre- 
sumption doctrine is of relatively recent origin, there is no certain answer as 
to which may be valid and which may not. 

THE EQUAL PROTECTION CLAUSE 

The Equa» Protection Clause may be violated when a regulation establisUes 
different classes of individuals who receive different treatment. For example, 
a regulation providing that all persons under age 21 must live in dormitories 
creates two classes: those under and those over 21. Differing treatment is 
accorded the two classes. Under the Equal Protection Clause the test is very 
similar to that un^jr the Due Process Clause discussed earli«^r: |s the classifica- 
tion reasonably related to the purpose of the regulation, and is the result the 
regulation is intended to achieve permissible' 

Because the judicial function is to review existing laws, and not to write 
new ones, courts confronted with a challenge under either the Equal Protec- 
tion or Due Process Clauses st^rt with a presumption of constitutionality 
in favor of the statute or regulation and the means (or classifications) it uses 
to achieve its end. Under this traditional form of analysis, rule-makers are' 
given wide latitude in tneir choice of both the means and the substance of 
their rules. The result of this presumption of constitutionality is that a rule 
seel;ing to achieve a legitimate end will be <eld constitutional, even if it is 
not the most ideal m'ians of achieving that end, or causes inconvenience 
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or burckm which \MU r drafted rule would avoid. However, a plainiitt can 
overccme rhe rrcsumpi of constiiuiionalily by showing that there is no 
lationaJ relationship Utlween the means adopted in the regulation and the 
end to be achieved: for example, if the classifications under a regulation treat 
two essentially ideniicalVoups of individuals differently on grounds wholly 
unrelated to the purpose of the rule. If the plaintiff can make this showing, 
the presumption of constitutionality is rebutted, and the regulation will be 
held unconstitutional. 

' Moreover, if a plaintiff can show that a regulation infringes upon ;i funda- 
mental right (such as the right to vote,^^ access to the courts,^ ^ interstate 
tr ivel,^^ and of course the First Amendment rights of free speech, press, and 
association^ '^^^ or ihdlSitspMCt criteria (such as race,^® religion,^^ or national 
ongin^^) have been used to classify groups for different treatment, the pre- 
sumption of constitutionality \> reversed, and there is a new presumption that 
'the re^^ulation, unless absolutely, essential, is unconstitutional. This "strict 
scrutiny" analysis would be applied, for exa^nple, where a state conditioned 
or denied access tv^ govemrnental benefits and activities such as education on 
the basis ot race or national origin. 

Although rules or^regulations which impinge on fundamental interests or 
involve suspect classifications »re subjected to the X^sl of strict srutjny, they 
may survive that test. If the governmental agency can demonstrate that the 
regulation is necessary to achieve !a compelling state interest^ and that less 
drastic means for achieving that interest do not exist, the regulation may be 
sustained."*^ However, in over thirty years only one regulation examined by 
the Supreme Court has survived the test of strict scrutiny,^^ and both com- 
merltators and members of the Court have indicated that decision was 
probably erroneous. In short, the fundamental interest or suspect cktssifica- 
tion label dictates the result. ^ 

!n each of the specific areas discussed below questions may be raised under 
both the Due Process and Equal Protection Clauses. However, several caveats 
are in order. First, most of the discussion must be by analogy, since very few 
decided cases directly involve the issues at hand. Second, some of the 
analogous case^^ may have limited predictive value, since the underlying legal 
theories on which these decisions were based appear to be under re- 
examination by the Supreme Court. Third, man^^^of the decisions cited are 
iho^e ot the lower federal and state couris, and are always subject to review 
and reversal by the Supreme Court. Furthermore; other Supreme Court 
decision^ may alter or amplify the legal principles upon which those decisions 
were based. Fourth, nearly all cases decided in the higher education area were 
decided prior to the change in the age of majority in most jurisdictions; 
whether the fact that the students concerned were legally adults or not might 
have an effect on the courts* decisions in such cases is never clear. Finally, 
even where cases have been decided in areas of direct interest to this study, 
the skill of an individual advocate or a unique set of facts may have signifi- 
cantly influenced the court's decision and thus limit the application of the 
decision. 
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DEPENDENCY AND THE FAMLY UNIT 



AN OVERVIEW 

Public and private higher education derive financial support from a variety 
of sources. Many colleges and universities, especially the private institutions 
of higher education, are heavily dependent upon student tuition and fees to 
Inancc their educational programs. They also derive income from charges to 
students for the variety of other services they provide, including campus 
housing. Mahy students depend upon financial aid to meet these educational 
costs, Student obtain financial aid from a variety of sources, public and 
private, including the federal and state governments, 

The amount of availabte student financial aid from all sources has never 
come close to mecj^ling the estimated cost of obtaining an education. This is 
particularly true if the student*s foregone income is included in the calcula- 
tion of educational costs. Even th6ugh it is a desirable goal, there has 
always' been difficulty in equitably apportioning this limited financial aid 
among students. At most colleges and universities t^o principles have been 
. used to allocate need-related student financial aid. These principles are; first, 
that parents are expected to contribute according to their means, taking into 
account their incomes, assets, number of dependents, and other relevant in- 
formation; and, second, that financial aid should be offered only after it is 
determined that the resources of the family are insufficient to meet the 
student's educational expenses. 

A detailed discussion of each of the separate state and institutional 
financial aid programs is beyond the scope of this monograph. However, an 
examination in some depth, of a representative federal program in this area 
will serve to illustrate the principles involved. Guidelines similar to those 
developed at the federal level have often been adopted wholesale for c<''m- 
parable state and local programs and are also applied by institutions in ad- 
ministering financial aid« ! 

Recently developed guidelines for the Basic Educational Opportunity 
Grants (BEOG) program define the independent student as one who: 

( 1) Has not and will not he claimed as an exemption for h'ederol In- 
come Tax purposes by any person except his or her spouse for the 
calendar year(s) in which aid is received and the calendar year prior to 
the academic year for which aid is requested, ^ 

(2) Has not received and will not receive financial assistance of more 
than $600 from his or her parentfs) in the calendar year(s) in which aid 
is received and the calendar year prior to the academic year for which 
aid is requested, and 

(3) Has not lived or will not live for more than 2 consecutive weeks in 
the home of a parent during the calendar year in which aid is received 
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and the calendar year prior to the academic year for which aid Is 
requested 

To be eligible for BEOG and olher federal grant and loan programs, a student 
must demonstrate independence in his own right or the inability of his 
parents to finance his educ\ition, regardless of age. The regulations do not 
specify a particular cut-off age; it is possible both theoretically and actually 
to have a 35 yei«^H>ld dependent student and a 19 ye^r-old independent 
student. 

For some considerable time the average age of undergraduates in higher 
education at the time of graduation has been v^ell in excess of age 21. Thus, 
even prior to lowering the age of majority, many students who were adults 
under state law wer.e being treated as dependent on the family unit for 
financial aid purposes unless they could meet the criteria set by the guide- 
lines. In most states revision of the legal age of majority included specific 
determination of the age beyond which parents are no longer responsible for 
the acts of their offspring. In general, this i^pe was lowered from 21 to 18 or 
in a manner similar to other reductions in the age of majority. We now find 
ourselves in a situation where the great majority of undergraduates, as well as 
graduate and professional students, are adults under state law. These students 
find themselves in the anomalous position of being required by financial aid 
regulations to Ux)k to their parents for support, while parents have no legal 
obligation to provide that support. Peculiar local statutory provisions and 
possible conflict of laws may cause further complications. 

It is important to note that the federal guidelines are not specifically 
dependent upon the existence of a binding legal obligation on parents to 
provide support to the student. The legislative and administrative intent of 
the guidelines appears to be that a family unit should exhaust its own re- 
sources before turning to the federal government for assistance in financing 
educational costs. This legislative philosophy will likely be subjected to 
increasing question and challenge in the courts. The issue may be stated*this 
way: Does the reduction in the age of majority from 21 to 18, particularly 
where accompanied by unequivocal removal of the parental obligation to 
support, make it impossible to administer a program of loans and grants 
which looks to family income as a resource in determining need? The answer 
to this question may not be related to the change in the age of majority. A 
student over age 21 who is still dependent under the rules has the same claim. 
However, because the lowered age of majority likely will vastly increase the 
number of potential claims, this question has become the subject of consider- 
able national attention. 

THE INDEPENDENT STUDENT REGULATIONS AND THE EQUAL 
PROTECTION CLAUSE 

The Equal Protection Clause may provide a basis for challenging the classi- 
fication scheme and differential treatment of dependent and independent 
students."*^ In using this analysis the court must first decide whether to apply 
the traditional relaxed standard of evaluation or whether strict scrutiny is 
required. Strict scrutiny is called for if either a suspect classification or a 
fundamental interest is involved. 

16 
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Do the federal and tUher proRrams of financial aid utilize suspect criteria 
in awarding these educational benefits? While one might argue that wealth- 
related criteria are themselves suspect,"*^ here the disiinction?i based on 
wealth »»re used to determine remedial action -the provision of financial aid 
on the basis of need for the purpose of increasing educational opportunity. 
Wealth has not been deterniined to be a suspect criteria and the remedial 
aspect of the criteria is likely to prevent the application of strict scrutiny in 
such ^'social legislation/*'*^ Of course, financial aid regulations which dis- 
criminate on other recogni^ed suspect criteria such*as race or national origin 
would be impermissible, but preseat regulations do not suffer from such 
constitutional infirmities. / 

Whether the administration of financial aid programs involves a funda- 
mental interest is a particularly interesting question, although this matter 
appears to have been decided in the recent case of San Antonio Independent 
School District K Rodrigue/,^^ In that case theSupremeCourt reviewed the 
operation of the Texas public school financing statutes as they related to the 
equality of educational opportunity. The plaintiffs in Rodrigue^. dsked that 
the Court hold that education was a fundamental right; the Court declined to 
so rtile, stating that even if a certain minimum level of education was neces- 
sary to the exercise of certain other fundamental rights (for example, voting), 
education beyond such a minimum was not a fundamental right itself. 
Rodriguez would seem to answer persuasively the contention that a right to 
financial aid for the purpose of going to college is a fundamental interest, as 
access to financial aid for the purpose of going to college is far different from 
the minimum level of opportunity discussed in Rodriguez. Although this may 
well be the ultimate Conclusion, the analysis is not completely airtight. 

For example, in Rodriguez the plaintiffs were not denied an opportunity 
for an education, nor were they able to demonstrate substantial qualitative 
differences in the education available in districts receiving varying levels of 
taxpayer dollar support per student. Is the student in higher education in a 
different situation? A student could argue thai to the extent that the rule 
operates to deny aid he is indeed prevented from obtaining an education. If 
the court were persuaded by this distinction, and applied strict scrutiny, the 
present regulations would very likely be held unconstitutional. However, the 
courts may not give great comfort to student claims in this area. The Burger 
Court appears to be reluctant to expand the notion of fundamental interest 
much beyond its present scope,"*^ although the Court may Respond dif- 
ferently at a later date. 

If access to financial aid is not deemed to be a fundamental interest, and 
no suspect criteria are involved in its operation, a court may still determine 
that the effect of the reguLuions is irrational and not in support of their 
primary purpose either under tradition-il equal protection analysis or under 
the Due Process Clause. Under the BEOG regulations quoted above, a student 
who lives at home for a period of more than two consecutive weeks during 
the year (including vacations and the summer) may not claim independent 
status. However, suppose a student from a relatively wealthy family does live 
at home during a winter vacation but receives no additional support from his 
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parents for school or any otiwr purpose. Further, assume that the vacationing 
student works to earn money tor educational expenses> f he student, If he 
met all the other criteria, would still be disqualified from guaranteed loans 
and grants in the amount of approximately $1,400 because the regulations 
would classify him as dependent. Even though the student challenging this . 
regulation would bear the burden of showing that the effect of this regulation 
Is irrational, the presumption of constitutionality would not absolutely fore- 
dose the possibility of success, particularly if the financial aid community 
itself is in general agreement that the rule is less than ideal. 

DUE PROCESS AND THE DEPENDENCY TEST 

The difficulty in applying the equal protection analysis has not deterred 
the courts from deciding cases which pose questions of Harness in the applica- 
tion of social and economic regulations. The courts are also willing to 
evaluate such regulations under the Due Process Clauses of the Fifth and 
* Fourteenth Amendments. 

The due process issue in the independent student regulations may be put 
in the following way: Does it violate due process to include the evaluation of 
parental resources in determining access to a governmental benefit, ^yhere 
parents no longer have the legal duty to expend resources on their offspring 
and choose not to do so? If the means of assessing dependency rests upon an 
assumption of continued parental support which is contrary to fact, it may 
deny a deserving student support to which he would otherwise be entitled. 
Such a regulatory scheme may be vulnerable to attack where the student is 
unable to contest the assumption of continued parental support, that is, 
where the test of dependency creates a conclusive or irrebuttable presump- 
tion. In a variety of cases the Supreme Court has held unconstitutional on 
due process grounds statutes and regulations which create such irrebuttable 
presumptions.^^ 

In the emerging irrebuttable presumption analysis of the Court, the nature 
of the benefit which the presumption operates to withhold must be **funda- 
mental." However, the stringent definitional limitations on "fundamental 
•interests" used in equal protection analysis seem inapplicable under due 
process, and access to a college education qualifies as a sufficiently important 
interest to invoi<e due process protection. Vlandisv. Kline,^^ one of the first 
cases decided on grounds of an irrebuttable presumption, involved non- 
resident tuition payments, a functionally similar issue. Moreover, access to 
education made possible by financial assistance will invariably affect access to 
occupation, another sufficiently important interest to invoke this form of 
analysis. 

The statutory intent of the student financial aid program is to provide a 
fair apportionment of limited resources so as to maximize educational oppor- 
tunity.^^ Since this is the case, tnose most in need should have first claim on 
available resources. Students who have other sources of support available 
should be discouraged, if not precluded, from utilizing these resources. At the 
same time, the allocation of these resources should take place with a mini- 
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mum of adminisirdtivo cost. Currently, BtOG and similar programs accom- 
lilish these multiple goals through the use of the j^onclusive tests noted earlier, 
e,g,, the presumption that a student is a dependent if he resides with his 
parents- for two consecutive weeks ai any time during the year (and po- 
tentially nearly two years) prior to the time aid is requested. Should a student 
fail to meet this criterion, he is disqualified from consideration as an inde- 
pendent student, even if otherwise ^Independent,** not receiving support 
from his parents, and in need. Similarly, the student will be disqualified from 
consideration as an independent student if claimed as an exemption for 
income tax purposes during the prior year, or if he received $600 or more 
from his parent(s) during the preceding calendar year.®* If his parenl{s) are 
found unable to provide support for his college education this classification 
makes no difference. ' 

The change in the age of majority is likely to add some impetus to chal- 
lenging the constitutionality of these presumption^. Commonly, students are 
enrolled in high school prior to and at the time of their eighteenth birthday. 
They Wide at their parents* home, and take advantage of inexpensive or free 
public education. College represents a far more significant expense, often 
involving separate' living expenses and tuition. Many (if not the majority} of 
students will become le^al adults during or shortly after completing hi^h 
schooKand prior to entering college. During their high schoqt period they will 
be the legal responsibility of their parents, who must, in most jurisdictions, 
provide tor them. By the time they enter college this legal responsibility of 
their parents will likely cease, yet BEOG and similar regulations will presume 
conclusively from their legally required support in past years a continuing 
support which is not legally required, and which may be a far more significant 
fmancial burden. 

For example, it the parents claim the student as a tax deduction or con- 
tribute more than $600 to his support the student will be classified as a 
dependent and an irrebuttable presumption that the student can obtain addi- 
tional support from his family is created. Such a presumption may indeed be 
contrary to fact in many instances. The parents may have claimed a tax 
exemption to which they are not legitimately entitled. Being under no obliga- 
tion to furnish support for educational purposes, the student's parents may 
flatly refuse ^o do so -most college financial aid officers are aware of cases 
where parents have refused to finance occupational goals they disagree with. 
A student in either of these cases may argue that these presumptions prevent 
him from obtaining a governmental benefit to which he would otherwise be 
entitled on the basis of need. 

Similarly, the two consecutive weeks regulation may be challenged as 
having nothing to do with need, particularly since it applies not only to the 
current year but to the preceding year as well. Furthermore, the student may 
argue that the Office of Education and educational institutions have other 
reasonable ways to determine whether parental resources are in fact available 
to students. For example, affidavits, hearings and other measures could be 
devised to evaluate available parental support in relation to actual need. 

These potential infirmities in the current federal regulations could be 




addressed in on»» of two ways. The regulations tould be continued in their 
present form with the stiong probability of a future court test. Or they could 
be changed to avoid the difficulties inherent in irrebuttable presumptions. 
One limited avenue of change would to simply remove the prior support 
criterion. Then parents would only be asked the amount of support which 
they actually intend to provide in the coming year. A less drastic revision 
would leave the substance of the' regulations intact but convert them to 
'•guidelines,** allowing the presumptions created to be rebutted. These 
approaches suffer from some prac tical difficull'es. First, they run contrary to 
the rationale suggested previo^usly^ since they wDuld encourage parents not to 
contribute to the studeiu's educational costs. Second, the present regulations 
have the advantage that the ijleterniination jf whether, for example, the 
student has been claimed as a d(?peridenl on a tax return is objective, whereas 
the alternatives would require the difficult and less reliable appraisal of .the 
.actual availabiHty of family resources. . 

Our present system of finani^ial aid determinations requires some initial 
determination of the resource pool to be measured. The ''independence" 
question only determines the resource unit to be measured~no/ the availa- 
ble resources or actual need. In the case of the student from a well-to-do but 
non-contributing family this initial resource unit question will be the critical 
factor in whether aid will be available. This category of student is the primary 
loser under the current regulations. The student who comes from a non- 
contributing poor' family los^s nothing by having family resources counted. 
Thus it seems likely that under the alternative more students who are not 
needy might obtain aid as compared to the few needy students who are now 
ineligible'for aid under present regulations. One has difficulty in arguing that 
the means chosen is not a rational, if not the most rational, means of de- 
termining dependency. Is it true that there is no rational connection between 
parental support in one period of time and parental support in the future? It 
would seem that the present presumption is both sociologically correct and 
good social policy. Evidence may be available to show that the presumption 
^ does in fact create its own truth, and that the lack of government-provided 
financial aid for the dependent student actually strengthens the ties of 
dependency. The emerging issue.jTiay -very well be to what end the govern- 
ment must go in providing a more rational scheme of allocation of federal 
resources in education as opposed to merely providing a rational one< 

Moreover, substantial additional administrative burdens would be involved 
if the regulations were established as guides, or rebuttable presumptions, but 
students were pec milted to challenge the presumptions at a hearing, although 
such a step would remove the primary objection under the Due Process 
Clause. To the extent that financial aid officers have the ability to use 
institutional funds, state funds and other funds to balance the effect of the 
\ criteria, the effect of the present regulations is tempered and a particular 

^ institution's o>jeraU aid program may operate as if the presumptions were 

rebuttable. The issue may well turn on the extent to which individual pro- 
\ grams stand alone and will be analyzed individually. The effect oi\ the irre- 

\ buttable presumptions involved on individuals is likely to be more Risible in ^ 
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the' so-called eniitio neni programs (e,g,, BEOG) than the ihstittaionally- 
administered programs, Hiwever, it is precisely these national ly^adrpinistered 
entitlement programs which have the greatest need for certainty. 

If we could assume that all students had access lo loan money .{ignoiing 
the cost) then the regulations would not^pperate to exclude persons from 
higher education, only lo shift c. tain indiWduils awav from the more de- 
sirable forms of aid (grants, guarantied loans) toward the less desirable forms 
(Institutional loans, private borrowing). Viewed, in this light the present 
system seems rational and defensible on cin overall basis. However, there is 
still the nagging question of applying any stancLird, regardless of how theo- 
retically rational it might be, lo every case wi^h^^tany opportunity to show 
that the particular case doe-j not fit the overall design. 

SUMIViARY 

For a variety of reasons, periiapf tne safes* prediction in this area is that 
the dependencv regulations will be challenged, and that when challenged 
some judicially-mandated adju^imeni will occur under the Due Process Clause 
wWch preserves the thrust of the regulations but permit^^ some tempering of 
their effect in unusual cases by allowing the presumption to be rebutted* 
However, safe predictions may not always be accurate. In defense of the 
present regulations it must be said that they appear to be good public policy 
in a time of limited resources and that, Vlandis notwitl»standing, the interest 
at issue here is substantially different from the interests at stake in the irre- 
buttable presumption cases involving welfare and employment.^^ The courtf 
are not lii^ely to lightly upset the present system. Moreover, the regulations 
operate to postpone "independence'* but do not absolutely preclude its 
achievement. Students and parents, by careful planning, can make the 
decision for themselves. Certainly challenges on related equal protection 
grounds will be less likely to succeed since strict scrutiny is inappropriate in 
this situation. 

Regardless of the legal outcome, financial aid officers are noting a marked 
increase in the number of independent students, A recently-conducted 
College Entrance Examination Board study discovered that **the administra- 
tion problem associated with the self-supporting. student is viewed as a serious 
problem.**^^ The precise 'role of the lowered age of majority on this 
phenomenon (as oppos»;d to inflation, student ag^, the impact of program 
funding choices, etc) is unclear, but there is no doubt that it has had some 
impact on the perceptions both of students and their parents as to available 
options. 
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RESDENCE FOR TUITION PURPOSES 
AND THE ADULT STUDENT • 

AN OVERVIEW OF THE PROBLEM 

Public insliluiioris of higher education have historically derived large por- 
tions of their income from state and local resources. Tuition and fees charged 
to residents of the state have been lower than those charged to non-residents* 
The differentials between Resident and non-resident rates are large and in- 
creasing; The magnitude of non-resident tuition payments as a. significant 
resource for higher education has been well documented.^® In a 1972 study 
which caused widespread national concern, Carbone reported that state 
colleges ard universities could lose between $250 and $300 million dollars in 
annual income if the ability to charge non-resident tuition were lost. He 
nointed out that more than 450,000 non-resident students were enrolled in 
public institutions surveyed during the fall term of 1971.^^ The loss of 
non-resident tuition revenues would necessitate increased state appropriations 
or massive tuition increases, or both. The problem is compounded by recent 
increases in the differential between resident and nun-resident tuition in 
public institutions. The average differential between resident and non-resident 
tuition increased 89.72?^d or nearly $400 between the years 1965-66 and 
1972-73.^° This significant differential coupled with the present system for 
determining resident status creates a relatively large class of students who 
have a strong pecuniary interest i»^ attacking the system. 

The practical impact of a reduced age of majority on the collection of 
non-resident tuition is immediate and far reaching.' First of all, under most 
state Jaws prior to 1971, a student was not an adult until age 21. Under most 
of tnese same taws a minor was presumed to reside with his or her parents. 
Thus, the bulk of undergraduate students in higher education were minors up 
to and including their junior year. In most instances it was relatively easy to 
determine where the student's parents lived, and declare the student as resi- 
dent or non-resident for tuition purposes. 

A different situation prevails with a reduced age of majority. An adult 
student may establish residency in his or her own right. At the University of 
Wisconsin-Madison, with which ihe author is particularly familiar, there has 
been a substantial increase in the number of appeals from determinations of 
non-resident status. Some of these appeals go pn to court and resort to 
litigation seems to be increasing. ^ 

Although the focus of this discussion is on non-resident tuition, many 
state loan programs which differentiate between residents and non-residents' 
are also affected. These programs are often available to students at private 
institutions. The impact on private institutions does not stop there, however. 
Private institutions may have greater difficulty in competing for students if 
students can easily establish in-state residence and qualify for lower tuition 
rates at public institutions. On the other hand, an easing of residency stand- 
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arch under slate. It)an projjrams could result in moro dollars being available to 
studenu at various institutions located in states with such iTrograms. 

NON-RESIDENT TUITION AND THE CONSTITUTION 

Durational Residency Requirements 

The taw now seems settled that durational residency requirements of at 
least up to one year are constitutional. In the case oiStarns v. Malkerson,^^ a 
three judge panel of the Federal District Court in Minnesota ruled that a 
durational residency requirement of one year immediately prior to registrar 
tion ill a particular semester was constitutional as against the claim that such 
a regulation was unreasonable and violated the Equal Protection Clause of the 
Fourteenth Amendment. The United States Supreme. Court affirmed the 
decision without opinion. 

Following Sr(/rA75,' in Vlandis v. Kline^^ the United States Supreme Court 
reviewed a Connecticut statute which had established an irreversible and 
irrebuttable statutory presumption agains; obtaining residency while being 
continuously enrolled in Connecticut public institutionsof higher education. 
This case is discussed in some detail below. While the question of a durational 
residency requirement was not specifically at issue in the Vlandis case, the 
United States Supreme Court addressed itself to thai issue in. the course of its 
opinion: 

We ore. aware, of course, of the specid problems involved in de- 
termining the bona fide residence of colle^ students who come from 
out of State to a end that State's public university. Our holding today 
should in no wise be taken to mean that Connecticut must classify the 
students in its university system as residents, for purposes of tuition 
and fees. Just because they go to school there. Nor should our decision 
be construed to deny a State the right to impose on a student, as one 
element in demonstrating bona fide residence, a reasonable durational 
residency requirement, which can be met while in student status. We 
/ully recogni/e that a State has a legitimate interest in protecting and 
preserving the quality of its colleges and universities and the right of its 
own bona fide residents to attend such institutions on -m preferential 
tuition basis.^^ 

The Supreme Court discusseQ durational residency requirements in a fool- 
note citin>» the decision in Starns i'. Malkerson and expressly approved the 
Stanis decision, using the following language: 

Minnesota^ one-year durational residency requirement, however, 
differed in an important respect from the permanent irrebuttable pre- 
sumption at issue in the present case. Under the regulation involved in 
Starns, a studettt who applied to the -University from out of State could 
rebut the presumption of non-residency, after having lived in the State 
one year, fyy presenting sufficient other evidence to show bgna fide 
domicile within Minnesota. In other words, residence within the State 
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tor one yt»(//; whether or not in student status, was merely one element 
which Minnesota required to demonstrate bona fide domicile.^^ 



The Vlandis opinion (including the footnote citing Stams with apparent 
•approval) appears lo establish with undeniable force the proposition that 
states may impose a one-year durational residency requirement arid may, in 
addition, use other tests to establish residence for tuition purposes. 

The Supreme Court has had a more recent opportunity to confirm this 
view and did so in the case of Sturgis v. Washlngton.^^ In Sturgis, the 
Supreme Court let stand without opinion a three judge district court decision 
involving the residency statutes of the state of Washington. The statute in 
that case was challenged on a somewhat different basis from the statute in 
Vlandis v\ Kline. In Sturgis, the residency statute was challenged on the 
grounds of equal protection, infringement on right to travel, and violation ol 
due process of law. The district court refected each of these challenges. 
Although the summary affirmation by the United States Supreme Court is 
not as valuable as a full decision, it does indicate, in conjunction with the 
language in Vlandis, that the court is not presently inclined to strike down 
durational residency requircrnents of up to one year. The three judge district 
court decision in Sturgis came after the United State Supreme Court's holding 
in Rodriguez San AntoniS Independent School District.^ The district 
court, relying on Rodriguez, specifically held that a person is not entitled to 
higher educavion as a matter of right. Consequently, the c.nun in looking at 
the one-year durational residency requirement applied a relatively traditional 
equal proteciion standard, namely, whether there was a "rational, reasonable, 
relevant distinction between the differentiated classes.*'^'^ This is obviously a 
significant holding since if higher education, and particularly access to public 
institutions in other states, is not viewed as a fundamental interest, reason- 
able, well-administered non-resident tuition statutes will almost certainly be 
held constitutional. 

Due Process and Irrebuttable Presumptions 

In Vlandis, the United States Supreme Court struck down a Connecticut 
statute which had, in part, held that an unmarried student would be classified 
permanently as a non-resident student if his or her **legal address for any part 
of the one year period immediately prior to his application for admissron at a 
constituent unit of the statc*s system of higher education was outside of 
Connecticut.*'^^ The Court characterized this classification as ^'permanent 
and irrebuttable," since the statute further provided that: 

Ihr status of a student, as established at the time of his application for 
admission at a constituent unit of the state's system of higher education 
under the provisions of t(iis section, shall be his status for the entire 
period of his attendance at such constituent unit,^^ 

In striking down the staluie the Court pointed out that the student was 
not permitted any opportunity to demonstrate residency as long as he or she 
remained a student. A series ot examples illustrated that the state's purpose in 
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creating such a presumption was not necessarily served by the pre* 
sumption. 

This case demonstrates that courts will strike down regulations which 
aroitrarily freeze a student's residence status based dn facts at a particular 
point in time. However, the Supreme Court seems willing to allow states to 
' impose restrictions on attaining residence tor tuition purposes and to allow 
, states to require evidence in addition to time in the state indicia of re^- 
dence; In Vl<jndi$^ the Court said the following: 

We hold only that a permanent Irrebuttable presumption of non- 
residence -the means adopted by Conne<;ticut to preserve that legiti- 
mate interest -is violative of the Due Process Clause, because it provides 
no opportunity for students who applied from out of State to demon- 
I strate that they have become bona fide Connecticut residents* The 

State can establish such reasonable criteria for in-state status as to make 
virtually certain that students who are not, in fact, bona fide residents 
of the State, but who have come there solelv for educational purposes^ 
cannot take advantage ofthi In-state rates.^^ 

c 

The Court then went on in the following language to cite with approval the 
* action of the Connecticut Attorney General in attempting to establish rea- 
sonable residence criteria during the uncertain period of litigation in Vlundis: 

lr}dced, as stated above, such criteria exist; and since Section 126 was 
invalidated, Connecticut, through an official opinion of its Attorney 
General, has adopted one such reasonable standard for determining the 
residential status of a student. The Attorney General's opinion states: 
'In reviewing a claim of instate status, the issue becomes essentially 
one of domicile. In general, the domicile of an individual is his true, 
fixed and permanent home and place of habitation. It is the place to 
which, whenever he is absent, he has the intention of returning. This 
general statement, however, is difficult of application. Each indivi- 
dual case must be decided on its own particular facts. In reviewing a 
claim, relevant criteria include year-round residence, voter registra- 
tion, place of filing tax returns, property ownership, driver's license, 
car registration, marital status, vacation employment, etc. '^^ 

In summary then, the Court in Vlandis appears to approve of the system now 
being followed in a number of states with respect to non-resident tuition and 
to essentially insulate such regulations from attack. Lingering questions con- 
cerning the impact of durational residency requirements for tuition purposes 
on freedom of association and the right to travel seem to have disappeared. 

SUMMARY: THE FUTURE 

Taken together. ■* would seem that Rodriguez and VlanW^ v\xiud\\y 
guarantee that states vill be able to continue to charge differential rates 
between residents and non-residents for tuition purposes. However, specific 
litigation can be anticipated challenging the application of the general 
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standards to specific cases and attempting to make the one-year period a 
maximum, as opposed to a minimum, requirement, Carbone points out in his 
report the difficulty in making precise and objective judgments in ihis area 
and suggests that objective sundards dfe difficult^ to develop and ad- 
minister.^' In the future, the Due Process and Equal Protection Clauses will, 
provide avenues of challenge to insure an even-handed and consistent adminis- 
tration of objective standards of residency* In addition, spedfic suits are 
likely to raise questions about the. procedures employed by colleges and 
universities to make residence determinations. For example, it is likely that 
suits will challenge procedures which provide no opportunity for the student 
to present his'or her case in detail or to appeal the decision. One of the 
advantages of the irrebuttable presumption was that it Was easy to administer* 
While non-resident tuition revenues appear to have been partially preserved, 
the cost may still turn out to be significant as more and more procedural 
protections are engrafted onto procedures for determination of residency antJ 
non-residency* The d(illar differentials between resident and non-resident 
rates virtually guarantee challenges and appeals In individual cases* The out- 
come of all this is likely to be a system which is fairer and more objective but 
also more expensive to administer* 
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REQUIRED RESDENCE HALL LIVING 

. AN OVERVIEW 

Time maga^ine,^^ the Counci. of Student Personnel Associations,^^ and 
thoughtful college administrators in both public and private institutions have 
expressed concern that the reduced age of majority may invalidate required 
residence . hall living and thus ieopardize their financial status as self- 
supporting enterprises. This concern appears to be v^ell founded, A nunnber of 
institutions contacted in conjunction with this study reported recent litiga- 
tion, or that they were then faced with court challenges to regulations requir- 
ing residence hall living, and recent cases seem to restrict an instiiution's 
power to require dor rnitory residence. 

Commonly, institutions have required- students to live in residence halls for 
various periods of their academic careers. While the regulations differ among 
institutions, students aie frequently required to live in residence halls until 
age 21, or until the -.^nd of their sophomore (of other) year. In many case^, 
these rules have not been changed following the reduction of the age of 
majority. Usually, such rules provide for certain exceptions: veterans, married 
students, the handicapped, and a more general "special circumstances" cate- 
gory are common. 

' During the college enrollment boom of the late 1950's and^early 1960's, 
massive residence hall construction occurred. Most of these residence halls 
were financed with revenue bonds, or money borrowed under federal pro- ' 
grams. Revenue from the operation of these halls was expected to cover tiie 
bond obligations and other repayments. At many institutions changing condi- 
tions have drastically altered the ability of the colleges to meet these obliga- 
tions relying solely on revenues from the operations of their dormitories. 
Rnrolimenrs have stabilized and only minimal increases are expected at the 
freshman-sophomor? level. Non-residential junior and community colleges are 
educating an increasing number of freshman and sophomore students who 
continue to live at home. Since student life styles are changing, residence hall 
living appears to many students a less attractive alternative. Finally, inflated 
I college costs have encouraged students to seek less expensive off-campus 
housing,^® 

The reduced age of majority has also played a significant role. Students 
who are adults at age 18 donH like to be told where to live. Colleges have 
frequently required students under age 21 to live in residence halls because 
that was the legal age- of majority; such requirements could be justified in 
loco parentis. Students argue that the lowered age of majority now requires a 
change in institutional rules, yet liberalization of rules for required residence 
together with other economic factors will compound the financial difficulties 
of residence hall operation . 

Unfortunately, the legal status of rules ' ^r required residence remains 
unsettled. Residence hall regulations can be tester! in court by the same 
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constitutional standards as financial aid and nonresident tuition: equal pro- 
tection and due process. While cases have been decided op these grouAds 
before the lower federal courts, many of them may be of limited precedential 
value, as they were decided on very specific sets of facts. 

THE EDUCATIONAL VALUE THEORY 

As several cases demonstrate, there is no consistent rationale advanced to 
justify required residence hall living. Historically, some i.nsfitutioQ? have built 
residence halls to provide low. cost, convenient and acceptable housing for 
students. Other institutions consider residence hall living an essential feature 
of iheir educational program. They provide resident counselors or tutors, 
social and recreational programs, lectures, seminars and other educational 
activities. Furthermore, these colleges maintain that residence hall living pro- 
vides significant opportunities for social interaction among persons of varying 
cultural backgrounds and life styles.^^ 

Pratz K Southwesterfi Louisiana Polytechnic Institute,^^ involved a consti- 
tutional challenge to parietal rules requiring dormitory residence until age 21. 
The plaintiffs claimed that the requirement violated the equal protection and 
due process guarantees of the Fourteenth Amendment.- The court, In an 
opjnion^by Judge Dawkins, rejected their due process claim that the f-ules 
worked an unreasonable hardship on students, as the rules on their face 
provided for hardship exemptions. The court also rejected the notion that the • 
r(ile violated equal protection guarantees. Arguing that the rules had the 
permissible purpose of educational benefits, the school presented the court 
with affidavits from ''numerous, nationally prominent educators'' attesting to 
ihe educational value of dormitory living. The court accepted this evidence, 
arid found that the specific requirement was rationally related to the legiti- 
mate educational purposes of dormitory residence. 

However, Pratz is a peculiar case, and cannot be relied upon by college, 
administrators as unqualified support for residence hall living requirements. 
First, the case was decided prior to the change in the age of majority in 
Louisiana. Second, the case was decided on a motion for summary judgment: 
The court had before it only the rules themselves and the affidavit testimony 
of college officials and others as to the educational value of dormitory living. 
The pMintiffs offered no rebuttal to this evidence of educational value, and 
thus, for purposes of the motion, admitted that there was such an educational 
value to the dormitory living. 

. . . Defendants* main argument is that the so-called parietal rules, as 
embodied in the contested resolutions^ are based on the soundest of 
educational principles and thinking. Numerous authoritative affidavits 
in the record point out that educators of the highest calibre from 
throughout the Nation feel that the living and learning concepts 
espoused by the regulations have the highest educational value and 
should be enforced as being in the best interests of all students^ present 
and future. . . . Further^ defendants point out, . . that the exemption 
priorities and hardship rules established by the resolutions certainly 
prevent any student from being subjected to any undue problems. ^ ^ 
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We simply do not feel the numerous outstanding educators^ many of 
national ivnown, who submitted affidavits in this case to the effect that 
the living and learning center concept is a very valuable educational tool 
would say so unless this indeed was their sound, professional, expert 
opinion. It is a travesty of a sort even to infer they would be parties to 
any sort of disguised scheme to protect the interests of bondholders 
who bought the bonds within parietal covenants to protect their in* 
vest men ts.^^ 

The holdrng in Pratz should be limited to the evidence on which it was 
based. Prat/ seems to say that in the absence of proof to the contrary an 
asserted educational value for residence hail living will sustain reasonable 
regulations, Although the case was summarily affirmed by the Supreme 
Court, it would be inappropriate to draw much comfort from this decision in 
light of other developments. 

THE ECONOMIC NECESSITY THEORY ^ 

' In the Prat/ opinion, quoted above, the court refused to entertain the 
argument that the educational value asserted was merely a **coverup'' for a 
financially-motivated residence requirement. This rejection is very important, 
for several cases have held that a rule whose purpose is to "fill the dormi- 
tories'' in order to meet financial obligations is in violation of the Constitu- 
tion. Mollere v. Southeastern Louisiana State College,^^ is the first im- 
portant recent decision in this area. In that case, a university regulation 
required women under the age of 21 to reside in residence halls. At the trial 
the university acknowledged that its sole reason for the regulation was to 
guarantee full occupancy of the dormitories. The court held that such a 
regulation violated equal protection because the effect was to place a finan- 
cial burden on one group of students tor the benefit of all students. 

The sole issue in this case . . . is whether the college may require a 
certain group of students to live on<Qmpus, not for the welfare of the 
students themselves but simply to increase the revenue of the housina 

system Is this a valid classification under the equal protection 

doctrine?,,. The sole reason offered by the college is that the 
plaintiffs comprised the precise number of students required to fill 
existing vacancies .... This is the type of irrational discrimination 
impermissible under the Fourteenth Amendment 

In a subsequent case, Poynterv. Drevdahl,^^ students challenged a require- 
ment that all students under tne age of 23 reside on campus, arguing that, 
ds ; Mollere, the reason for the requirement was to financially be: ent the 
college. However, the college asserted in that case that there were educa- 
tionally sound reasons to require student residence in dormitories, and the 
regulation was upheld on the basis of Judge Dawkin's opinion in Pratz, The 
court reiectod the claimed economic motivation of the school, and in dictum, 
seemingly rejected the Mollere holding, finding: 
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nothing sinister in the interest of a state supported university in insur- 
ing its mandatory obiigation to honor its bonded indebtedness . . • . ®^ 

Notwithstanding this dictum, which appears out of step with current 
Suprenfie Court decisions, as well as with the analysis In nfiore recent cases, 
Poynter, like Prat^, nfiust be read as a linfiited holding. Again, attorneys for 
the students appeared to make a significant tactical error In admitting that 
the regulation might have a reasonable educational benefit, and admitting for 
purposes of the motion that dormitories **create an environment in which 
students can live and work together in a community of scholarship/'®^ 
Administrators should not assume that students' attorneys will continue to 
allow claims of educational benefit to go unchallenged. 

COOPER AND PROSTROLLO - A MORE REALISTIC ANALYSIS? 

Cooper V. Nix,^^ acase involving Southeastern Louisiana University's resi- 
dence hall requirement, was also decided by Judge Dawkins, author of the 
Pratz opinion (on which Poynter relied). In Cooper, Judge Dawkins began his 
decision by placing clear limitations on Prat^. 



Due to the heavy reiiance by the defendants on Pratz. . . is in- 
cumbent upon this courts as the author of that opinion, to place Pratz 
in its proper perspective .... 



Pratz was a broadside and 'shotgun' attack upon the entire concept 
of reasonable parietal rules. The plaintiffs there argued that no parietal 
rules were valid^ relying primarily on the First Amendment The matter 
was heard upon stipulation of facts and affidavits by way of Motion for 
Summary Judgment. No 'live* evidence was talien as to the application 
of the parietal rules. 



Significantly, all individual plaintiffs in that case were under 21 
years of age . . . land} (t/here was no evidence reflecting that students 
over 21 were being required to live on campus, and Louisiana Tech's 
rules did not so require. 



This judge . . . did not intend to indicate that the State had the right 
to set up parietal rules for students at State supported institutions 
regardless of age. 



Judge Dawl^ins then went on to describe the actual effect of the regula- 
tions at issue in Cooper: 
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The sole and only reason given for selecting the age 23 cutoff Is that 
normally a person at such age is not expected to bi an undergraduate 
student at SLU It Is essentially a mechanism to require all single under- 
graduates to live on campus if not otherwise favored with a specific 
exemption. 



The court noted that this same regulation had been challenged in Mollere and 
found invalid, and that the college was now asserting that "another reason 
[for the regulation! (which neither Ithe Dean] nor anyone else presented to 
the Mollere Court) was to afford students a living and learning experience of 
dormitory life."^^ 

While this rationale had been found sufficient to support the regulation in 
Pratz, the court pointed out the inconsistent effects of the regulation to'a 21 
year-old senior, a 23 year-old freshman, and a 22 year-old, veteran, stating 
that: 

There was no direct testimony supporting the contention that requiring 
a student who Is 21 years old or older to live on campus In a dormitory 
was reasonably related to the educational process. Certainly there was 
no evidence presented to support the requirement that returning mili- 
tary veterans living in dormitories is reasonably related to the edu- 
cational process. To the contrary, expert witnesses on behalf of 
plaintiffs stated ^hat requiring a student of this advanced age, and 
otherwise having full legal status, to live in campui dormitories was not 
reasonably related to the university educational process arfd further 
might prove detrimental in terms of alienation and development charac- 
teristics Of maturity by 'being on their own/ While the living and 
learning* concept per se is not challenged, the implementation of that 
concept at Southeastern, insofar as it requires students of full legal 
majority and returning military veterans to live on campus, is found not 
to be reasonably related to the educational process.^ ^ 



Having arrived at these conclusions, the result was inescapable, judge 
Dawkins found it unnecessary to decide whether required residence hall living 
for a person o\ full legal majority denied a fundamental right. Applying the 
traditional equal protection standard, \\^ hcc^pi^^, arguendo, the proposition 
that there is some educational value to dormitory living, and that it was the 
educational value (rather than eco/iomic interests) that motivated adoption of 
the rule. Nonetheless, judge Dawkins failed to find any fair and substantial 
relationship between such educational values and the actual effect of re- 
quiring 21 and 22 year-olds to live on campus. 

In part, the key to Cooper seems to be the lack of a reasonable connection 
between educational purpose of the rule and the impact of the rule on per- 
sons over age 21 ; in essence, whatever the educational value of dormitory life 
in the abstract, there was little such value if adult students resented what they 
perceived as treatment as children, and were prevented from developing as 
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adults. Cooper was decided prior to changes in Louisiana law making persons 
legal adults at 18. It would be a fair inference that the result in future cases 
might well be influenced by the lowered age of majority .^^ 

Prostrollo v. The University of South Dakota,^^ is the most recent federal 
court decision on the issue. There, at the district court level, the judge applied 
a traditional equal protection analysis (i.e.^ is there any rational basis for. the 
rules?) and struck down the South Dakota regulation. Like Cooper, the 
Prostrollo district court decision represents a change in judicial attitudes and 
reasoning; not only in the result reached (that the rule was held unconstitu- 
tionaiy^ but in the method of reaching that result. In Cooper the court 
examined the actual effect of the rule against its purported effect; finding the 
two inconsistent, it held the rule irrational and hence unconstitutional. Ir^ 
Prostrollo the court also looked behind the justifications advanced by the 
defendant, and demanded that abstract statements of educational benefits in 
dormitory living be proven by actual evidence, stating that: r 

ft /here is no concrete evidence in the existing record . . . that the 
experience of dorm I iving either 'broadens and enriches ' a student's life 
or that it enhances his formal education in the area of personal and 
social development . . . 



Looking behind such justifications, the district court concluded that "(ijt is 
obvious from the evidence presented that the concern of the Board of 
Regents is financial.*' Rejecting the rationale propounded in the Poynter 
dicta, the court closely analyzed the relationships involved. 

This court recognizes there are valid educational objectives behind the 
construction of dormitories While the objective behind dorm con- 
struction may be educational^ the objective behind the regulation re- 
quiring freshmen and sophomores to reside in dormitories is to retire 
bond indebtedness and it is unreasonable and arbitrary to make only 
some students pay for a benefit received by all students.^^ 



Following from this finding was the district court's conclusion that the re- 
quirement was unconstitutional. 

On December 6, 1974, the Eighth Circuit Court of Appeals reversed the 
district court and remanded the case to the district court with instructions to 
enter judgment for the University. The Circuit Court of Appeals found the 
regulation constitutional. The court accepted the University's testimony 
(discounted by the district court) that there were purposes for the rule in 
addition to repayment of the government bonds which provided capital for 
construction. Accepting the primary purpose of the rule as financial, the 
court found additional multiple purposes in that; 

the overall evidence demonstrates that these University officials believe 
that dormitory living provides an educational atmosphere which assists 
younger students, as underclassmen adjusting to college life. The testi* 



mony reflects a belief that students who become "established" and well 
oriented In their early years are prone to develop good study habits 
which will assist them in their years as upperclassm^nV 
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The court went on to distinguish Mollere, supra, where the only justifica- 
tion asserted for the rule was financial. The court of appeals rejected the right 
to privacy and free association arguments raised by the students. 

This court of appeals decision reflects a fundamental disagreement with 
the district court over the rational basis of the challenged rule. The district 
court had concluded that the statements of purpose tendered by the Univer- 
sity supported only the decision to construct dormitories and not the rule 
deciding who would live there. The circuit court accepted the belief of univer- 
sity officials that educational benefits result; the district court would have- 
required some proof of actual benefit. Both decisions are open to criticism in 
their application of the Equal Protection Clause. Other circuits, faced with 
this question, may not accept the Eighth Circuit's reasoning and college and 
university officials may not be able, in the future, to make an uncontroverted 
record on the educational benefits issue. The next case may well raise the 
actual benefit issue directly. The question of how much, if any, educational 
benefit is required to support parietal regulations is still open. 

What direction can be drawn from these cases? U appears that courts will 
not sanction regulations which are simply intended to "fill the dorms," 
because the result is to malce one group of students bear a disproportionate 
burden of financial expense and restrictions in personal liberty to reside in 
the accommodations to effect a benefit for all students, present and future. 
. Second, the mere assertion of educational benefits, or that living require- 
ments are motivated to give educational benefits, seems unlilcely to be per- 
suasive unless the institution can demonstrate such benefits. Finally, even if 
the institution can show evidence of education-related motivations in 
enacting such a requirement, the courts are likely to examine the actual 
operation of the regulations to determine if there is such an educational 
benefit. 

Notably, in a number of challenges the students have argued that such 
restrictions interfere with their First Amendment rights of privacy and 
freedom of association (including a right to live with whom one chooses). 
Such issues were raised but not decided in both Cooper and Pros trollo, since 
other grounds were available. Recently the United States Supreme Court 
sustained local zoning regulations against similar attacks in Boraas v. Village 
of Belle Terre.^^ There the Court indicated that asscciational rights were not 
involved where the effect of local zoning ordinances was to prohibit groups of 
individuals from living together.^ °° Obviously had the Boraas Court agreed 
that associational rights were infringed by the zoning ordinance, most dormi- 
tory residence regulations would be invalid, even if they furthered certain 
educational goals. Does the Boraas decision preclude such a holding in the 
future? Not necessarily, for in Boraas the question was whether an ordinance 
which was enacted for other reasons (planning municipal growth) which in- 
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directly affected such associational rights was invalid; the students mBoraas 
could live together elsewhere without violating the zoning restrictions. How-, 
ever, nfiandatory dornnitory regulations nnay be more pervasive in their effects^ 
requiring students to live in one particular location; hence the const! tutio^nal 
question is not necessarily the same. Thus the Boraas decision does not give 
support to students' challenges to required dormitory residency, or particular 
support to institutions seeking to maintain such regulations. 

STATE ACTION 

It should be reempliasized that parietal rules litigation is normally brought 
on the basis of the Fourteenth Amendment against stale institutions which 
must comply with that Amendment's constraints against unconstitutional 
state action. Private institutions may well be immune from legal attacks on 
required residence regulations (althougli here, as elsewhere, political con- 
siderations may effect the outcome that judicial action cannot reach). 
Legally, the prime hurdle to a student in a private college who is forced to 
live in a residence hall will be to show sufficient swre orMon to get into court 
and have the college regulation reviewed.^ 

CONCLUSION 

At ledot in public colleges and universities, rules which require students to 
live in residence halls are in jeopardy. Little comfort can be offered to 
colleges and universities from cases thus far decided, since even favorable 
decisions are limited in their applicability. Several other cases are pending at 
this time, and they may provide more definitive answers to the questions 
posed. 
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INSTITUTIONAL REGULATIONS 
AND THE ADULT .STUDENT 

SCOPE OF THE PROBLEM 

Colleges and universities have a multitude of legal and quasi-legal relation- 
ships with their students. Students contract with the college for an education, 
as well as for housing, food service, employment and loans. Many campuses 
provide health care for students, and have regulations governing their 
students,' conduct. Institutions also have procedures to deal with violations of 
these regulations. Colleges and universities provide academic lecords and 
other information to students and their parents. There are two basic legal 
questions concerning these relationships. First, what impact has the lowered 
age of majo.ity had on the contractual relationships between the institution 
and its students; second, what legal significance should be accorded the 
lowered age of majority in institutional policy-making? 

In order to survey these issues, and the institutional responses to them, we 
sampled 100 selected institutions throughout the country, chosen at random 
within the following categories: (over 10,000 students) and small public 
institutions, and larve (over 2,000 students) and small private institutions. A 
number of issues such as disciplinary matters, notification to parents of 
students' progress, dormitory contracts, consent for medical treatment, etc., 
were identified and included in a preliminary questionnaire. The deans of 
students at nearly half the institutions sampled were interviewed by tele- 
phone. The remainder were sent written questionnaires. 

No attempt was made to adjust or expand the sample to obtain a truly 
representative pattern among the categories (e^., small/private, large/public). 
Although lacking in sophistication, this,.sampling procedure was considered 
adequate for a preliminary study of these issues. In order to evaluate the 
range of institutional policies and responses to the reduced age of majority, 
student handbooks and other written regulations were obtained in addition to 
the questionnaire data. 

The questions were divided into three categories. First, there were ques- 
tions concerning the regulation of the students' personal lives, e.g., manda- 
tory dormitory residence, parietal rules, and regulation of the consumption of 
alcoholic beverages. The second series of questions concerned the institution's 
role in relationships between the student and parent, e.^., notification of 
academic progress or disciplines. Finally, responses were sought concerning 
the students' relationship with the institution itself, e^., contracts. 

The results of the survey were tabulated and evaluated. The compiled data 
indicate that very few institutions have adjusted their policies in response to 
new state laws lowering the age of majority; indeed, the reduction of the age 
of majority appears to have had little immediate impact on college and uni- 
versity practices. One explanation for this lack of response emerged in our 
early telephone interviews. Institutional policies in thest areas are seldom 
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based on an analysis of related legal issues. Instead, they tend to reflect the 
educational philosophy of the institution and are often conditioned by 
political pressures' from various constituencies including faculty, students, 
• parents, alumni, and the local community. Several respondents did indicate 
that the change in the age of majority did provide them a rationale to defend 
conceding to student proposals that they had been previously agreeable to, 
but which were likely to be controversial with other constituencies; another 
reflection of the practical side of the college administrator's environment, 

RESIDENCE HALL REGULATIONS 

All but five of the responding institutions operated residence halls. More 
than half of them^^^ require some students to reside in the halls. At a 
minimum, one school required students to live in a residence hall for at least 
the first third of their first semester, as an acclimation technique. At the 
other extreme was a requirement that all unmarried students (including 
graduate students) reside in residence halls. There appears to be no relation- 
ship between a reduced age of majority and these mandatory requirements. 
Typically, residence hall living was required of students under age 21 prior to 
the change in the age of majority. That rule remained in effect after the 
change. Students at colleges where the age of majority remained at age 21, on 
tlie other hand, were just as Jikely not to have mandatory dormitory resi- 
dence after age 18 as were students in states where the 18 year-old was an 
adutt.^^^ Discussion earlier in this paper raised questions concerning the 
constitutionality of required residence hall living, at least in public institu- 
tions. The lowered age of majority further emphasizes the questioned legality 
of this policy, and several institutions contacted reported ongoing litigation 
challenging these requirements. Even so, responding institutions are slow to 
abandon traditional residence hall standards; several indicated reluctance 
despite their realization of likely court challenges. 

In recent years many colleges and universities have liberalized or elimi- 
nated parietal rules. Curfew and compulsory signout regulations have been 
almost totally abandoned except for reasons of safety, on some urban resi- 
dential campuses; the remaining signout regulations were invariably voluntary 
in practice if not officially so. The lowered age of majority has not signifi- 
cantly influenced the change in these regulations; as with the mandatory 
dormitory residence requireinents, there was no significant difference 
between schools with age 21 and age 18 majorities in these practices. 

In states which have legally lowered the age of majority, 22 out of 24 of 
the schools surveyed permit at least limited visitation in residence hall rooms 
by members of the opposite sex; however, 3 of the 22 still require parental 
consent. Surprisingly, in states where the age of majority is still 21 , 5 o^ the 6 
residential institutions surveyed permit visitation, and 3 of the 5 have /^v// or 
open visitation. Only one of these reported requiring parental consent. 

Those institutions which do not permit visitation expressed concern over 
possible negative parental reactions. We attempted to explore this concern 
with schools which have adopted a visitation policy. In no instance had there 
been significant parental opposition to visitation (or liquor, or coed dormi- 
tories) in any institution regardless of size, regi<v ^1 location, or religious 
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affiliation. While some institutions experienced limited opposition from out- * 
side pressure groups, in ho case did this result in a change of policy. 

State laws do directly affect the availability of liquor in residence halls, 
either by retaining age 21 as the minimum age for the purchase of liquor, or 
by specific statutory prohibitions on alcoholic beverages in residsnce halls 
(for state institutions). No college or university had a policy less strict than 
current sUte law, but even in ^states v^here the age of majority is still 21 
enforcement of rules against pbssession and consumption of liquor is ad- 
mittedly lax except in cases of open and notorious violation. A number of 
schools were still in the process of changing their drinking rules in response to 
legislative action lowering the age of majority, and in some cases, this move- 
.ment. toward conformity with state law was not accompanied by much 
enthusiasm. On the other hand, in several schools where there was a statutory 
prohibition against liquor in residence halls despite an age 18 majority, the j 
institution was pressuring the legislature to remove the ban. 

How should institutions respond to students who argue that *M am an . 
adult and you have no right to regulate my life"? The answer is largely a 
matter of educational policy, and does not necessarily have legal overtones. A 
change in state law allowing possession of liquor by 18 year-olds does not . 
automatically void regulations .prohibiting the possession of liquor in resi- j 
dence halls. Lilcewise, adult status and visitation rights are not immutably 
linked. Present practice, as indicated by the results of our survey, suggests • 
that a wide variety of regulations persists at Institutions within states which 
have generally accorded adult status to 18 year-olds, and the same variation 
occurs even where specific issues such as liquor are covered by statute. More- 
over^ as previously pointed out, the great majority of legal constraints on 
institutional rules operate on public institutions. Nonetheless, private institu- 
tions have kept pace with, or exceeded the willingness of public institutions 
\o adjust policies in light of their students' new adult sutus, although they • 
are under less legal compulsion to do so. / 

PARENTAL NOTIFICATION 

The survey data revealed the willingness of institutions to respond to 
parental interest in student problems and progress, regardless of the student's 
age. Thirty-four percent of the responding institutions send student grade 
reports to parents, or send grades addressed to the student but at his parent's 
home. Forty-one percent notify parents-of disciplinary actions, and several 
others have a flexible {or confused) policy regarding notification. Nearly half 
of the responding institutions indicate ^^ey contact parents when students 
evidence serious psychological problems,^^^ while several others notify 
parents only in cases where hospitalization occurs. 

As in other areas of our survey, there seems to be no clear relationship 
between the legal age of majority and institutional policies regarding parental 
notification on grades, discipline or psychological probL-ms. In general, 
private or church-related colleges are more likely than public institutions to 
notify parents about grades or disciplinary matters. 

What are the legal implications of the reduced age of majority on parental 
notification? In the absence of direct legislation on the subject, the legal 
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answer was uncteaV. However, certain provisions of the Education Amend- 
ments of 1974, popularly known as the Buckley Amendment, deal with 
"protection of the rights and privacy of parents and students/' Those 
provisions include restrictions on access to students' files, and require persons 
and agencies desiring access to note in a. student's file the basis of their 
interest in the material in that file. Sgch information as is in the file cannot 
be disclosed without the consent qt the student.^^^ Important for the 
question of institutional release of information to i student's parents issub* 
section (d) of the amendment, which provides that: 

/f/or the purposes of this section^ whenever a student has attained 
eighteen years of age, or is attending an institution of post-secondary 
education, the permission or consent required of and the rights 
accorded to the parents of the student shall thereafter only be required 
of and accorded to the student.^ (emphasis added) 

Other provisions of this amendment deny funds to institutions of higher 
education which permit the release of "persrnally identifiable records or files 
(or personal information contained therein) of students without written 

consent ''^^^ ^ 

The Bucl^tey Amendment, which alx) permits students to inspect all of 
their records, raises a host of questions concerning a wide variety of institu- 
tional practices which are beyond th'. scope of this paper. Guidelines are now 
being considered which may resolve some of these questions. However, the 
clear language of the statute now prohibits the extra-institutional release of 
any personally identifiable information about students in post-secondary 
education without their written consent, and subjects institutions which 
violate that prohibition to a possible loss of federal funds. Thus, the question 
of constitutional arguments against such a release of information to parents in 
18 year-old majority states is moot. 

CONTRACTUAL RELATIONSHIPS 

The most common contractual relationship between the institution and a 
student is probably a dormitory contract or a lease; almost as common is the 
promisory repayment of a loan. (Practically none of the institutions surveyed 
still executed a contract with the student for his education.) The contents of 
such notes may with the financial aid program and state law, as will 
dormitory contiacts. State statutes reducing the age of maiority invariably 
permit 18 ycar-olds to sign contracts in their own right. Such contracts are 
enforceable against the signer but not his parents, unless a parent co-signs or 
guarantees the note or contract. 

Institutions frequently neglect this legal distinction. In our survey a 
number of institutions in states with age 21 maiority did not require parental 
signature, although a contract without such signature is not enforceable. A 
significant number of schools in states with age 18 maiority, on the other 
hand, do require parentai co-signers. (In the telephone interviews, these 
schcx)ls were asked whether any responsible individual would be an accepta- 
ble co-signer. A near maiority stated their insistence on parental signature.) 
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In the absence of a specific provision in state law, there is no requirement 
thai an institution ofiei* a contract to an individual who will not provide a 
consigner. Because many students are actually, as well as legally^ emancipated, 
the University of Wisconsin requires a financially responsible co^signer or 
guarantor but does not require that person to be a parent or guardian. Many 
state and federal loan programs have specific provisions concerning consigners 
or guarantors. * 

MEDICAL CONSENT 

In most states the lowered age of majority is accompanied by a corre- 
sponding reduction in the age at which parental consent is no longer required 
for medical treatment. Again^ respondents to our survey apparently require 
consent as a matter of policy rather than law. In states which do not require 
consent beyond age 18 some schools continued to have such requirements, 
while a large number of institutions in sl^i^s where majority is still 21 do not 
require parental consent The failure of these latter schools to require 
parental consent may subject them to considerable risk, especially in surgical 
cases. In situations involving consent for medical treatment, possible conflict,^ 
of taws touched on in the next section is particularly important 
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CONFLICT OF LAWS 

In formulating policies involving relationships with students and parents, 
institutions may need to give close attention to the problem of conflict of 
lawi Suppose a 19 year-old student from a state with majority at age 21 and 
a requirement of parental consent for surgical treatment attends a school in a 
different state with majority at age 18. The student requires and consents to 
surgical treatment on his* own at a college-operated medical facility, is the 
consent sufficient? is the college in danger of suit by the student's parents? 
Which law governs the case? Or suppose an Institution in an 18 year-old 
majority state contracts directly with a 19 year-old student for student 
housing, and then mails the contract for signature to the student's home 
residence, which is in a state where 19 year-olds cannot contract without the 
written consent of parents, if the student defaults in his payment for housing 
is the contract enforceable? These situations involve technical legal questions 
relating to conflict of laws. I t is not always true that the law of the state in 
which the student attends school will prevail, although the respondents to our 
survey who were queried on such questions assumed this to be the case. This 
is especially true if the student or his parents are legal residents of another 
state or if transactions between the institution and the student take place in 
another state. Fortunately, the trend is toward lowering the age of majority 
uniformly to age 18, but so long as there are differences among the 50 states, 
the conflict of laws problem will remain. As with other areas discussed thus 
far, here too the complexity of the subject, and its differing ramifications m 
different jurisdictions, preclude a detailed discussion; college administrators 
should investigate the matter with legal counsel versed in the laws of their 
iurisdictions. 
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CONCLUSION 

■ It may well be that the impact of a reduced age of majority \Vill not lead 
to major constitutional confrontations over such matters as required resi- 
dence hall living or the <tirinition of independent student If colleges recog- 
nize in advance the potential problems, they may be resolved without costly 
litigation. However, while\uch problems may be resolved administratively, 
there are likely to^,be significant cost-ramifications to the institution. 
Similairly, to the degtfee thatXthe new adult status of most college students 
facllliates their early 'estkblishWnt of in-state residence in their own right, 
the age of majority change will We a financial impact on tuition income and 
state student loan jjrograms which, are tied to residence. 

Responses to the survey suggest that the lowered age of majority has had a 
variable impact on institution*, ranging from those where it has had "re- 
markably little effect" to others where "we had to examine everything In 
light of the age of majority." It is also possible that in some institutions the 
impact has been delayed and systematic policy has not emerged. Some 
student affairs officials who responded to the survey felt that the increased 
emphasis on dealing with students as adults was healthy and educationally 
desirable; others disagreed. But many institutions have taken advantage of the 
Twenty-sixth Amendment and subsequent state legislation lowering the age 
of majority to revise or eliminate some of their paternalistic rules and 
regulations. 

Thft-ultimate impact of the reduction in the age of majority will not be 
known for some time. Its impact presently, however, does not seem to be as 
great a^initially anticipated. 
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